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the Internal Revenue Bulletin, a secu-
rity is readily tradable on an estab-
lished securities market if—

(A) The security is traded on a na-
tional securities exchange that is reg-
istered under section 6 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78f); or

(B) The security is traded on a for-
eign national securities exchange that
is officially recognized, sanctioned, or
supervised by a governmental author-
ity and the security is deemed by the
SEC as having a ‘‘ready market’ under
SEC Rule 156¢3-1 (17 CFR 240.15¢3-1).

(g) Applicability date and transition
rules—(1) Statutory effective date—(®i)
General rule. Except as otherwise pro-
vided in this paragraph (g) and section
901(c)(3)(A) and (B) of the Pension Pro-
tection Act of 2006, Public Law 109-280
(120 Stat. 780 (2006)) (PPA ’06), section
401(a)(3b) is effective for plan years be-
ginning after December 31, 2006.

(ii) Collectively bargained plans—(A)
Delayed statutory effective date. In the
case of a plan maintained pursuant to
one or more collective bargaining
agreements between employee rep-
resentatives and one or more employ-
ers ratified on or before August 17, 2006,
section 401(a)(35) is effective for plan
years beginning after the earlier of—

(1) The later of—

(1) December 31, 2007; or

(i1) The date on which the last such
collective bargaining agreement termi-
nates (determined without regard to
any extension thereof); or

(2) December 31, 2008.

(B) Treatment of plans with both collec-
tively bargained and non-collectively bar-
gained employees. If a collective bar-
gaining agreement applies to some, but
not all, of the plan participants, the
definition of whether the plan is con-
sidered a collectively bargained plan
for purposes of this paragraph (g)(1)(ii)
is made in the same manner as the def-
inition of whether a plan is collectively
bargained under section 436(f)(3).

(2) Regulatory effective/applicability
date. This section is effective and appli-
cable for plan years beginning on or
after January 1, 2011.

(3) Statutory transition rules—(i) Gen-
eral rule. Pursuant to section
401(a)(35)(H), in the case of the portion
of an account to which paragraph (c) of
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this section applies and that consists of
employer securities acquired in a plan
year beginning before January 1, 2007,
the requirements of paragraph (c) of
this section only apply to the applica-
ble percentage of such securities.

(ii) Applicable percentage—(A) Phase-
in percentage. For purposes of this para-
graph (g)(3), the applicable percentage
is determined as follows—

Plan year to which paragraph (c) of this
section applies:

The applicable
percentage is:

1st 33
2nd e 66
3rd and following ... 100

(B) Special rule. For a plan for which
the special effective date under section
901(c)(3) of PPA 06 applies, the applica-
ble percentage under this paragraph
(2)(3)(ii) is determined without regard
to the delayed effective date in section
901(c)(3)(A) and (B) of PPA ’06.

(iii) Nonapplication for participants age
55 with three years of service. Paragraph
(2)(3)(1) of this section does not apply
to an individual who is a participant
who attained age 55 and had completed
at least three years of service (as de-
fined in paragraph (c)(3) of this section)
before the first day of the first plan
year beginning after December 31, 2005.

(iv) Separate application by class of se-
curities. This paragraph (g)(3) applies
separately with respect to each class of
securities.

[T.D. 9484, 75 FR 27931, May 19, 2010]

§1.401(b)-1 Certain
changes in plan.

(a) General rule. Under section 401(b)
a stock bonus, pension, profit-sharing,
annuity, or bond purchase plan which
does not satisfy the requirements of
section 401(a) on any day solely as a re-
sult of a disqualifying provision (as de-
fined in paragraph (b) of this section)
shall be considered to have satisfied
such requirements on such date if, on
or before the last day of the remedial
amendment period (as determined
under paragraphs (d), (e) and (f) of this
section) with respect to such disquali-
fying provision, all provisions of the
plan which are necessary to satisfy all
requirements of sections 401(a), 403(a),
or 405(a) are in effect and have been
made effective for all purposes for the
whole of such period. Under some facts

retroactive
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and circumstances, it may not be pos-
sible to amend a plan retroactively so
that all provisions of the plan which
are necessary to satisfy the require-
ments of section 401(a) are in fact made
effective for the whole remedial
amendment period. If it is not possible,
the requirements of this section will
not be satisfied even if the employer
adopts a retroactive plan amendment
which, in form, appears to satisfy such
requirements. Section 401(b) does not
permit a plan to be made retroactively
effective, for qualification purposes, for
a taxable year prior to the taxable year
of the employer in which the plan was
adopted by such employer.

(b) Disqualifying provisions. For pur-
poses of this section, with respect to a
plan described in paragraph (a) of this
section, the term ‘‘disqualifying provi-
sion’’ means:

(1) A provision of a new plan, the ab-
sence of a provision from a new plan, or
an amendment to an existing plan,
which causes such plan to fail to sat-
isfy the requirements of the Code ap-
plicable to qualification of such plan as
of the date such plan or amendment is
first made effective.

(2) A plan provision which results in
the failure of the plan to satisfy the
qualification requirements of the Code
by reason of a change in such require-
ments—

(i) Effected by the Employee Retire-
ment Income Security Act of 1974 (Pub.
L. 93-406, 88 Stat. 829), hereafter re-
ferred to as “ERISA,” or the Tax Eaq-
uity and Fiscal Responsibility Act of
1982 (Pub. L. 97-248, 96 Stat. 324), here-
after referred to as “TEFRA,” or

(ii) Effective before the first day of
the first plan year beginning after De-
cember 31, 1989 and that is effected by
the Tax Reform Act of 1986 (Pub. L. 99—
514, 100 Stat. 2085, 2489), hereafter re-
ferred to as ‘“TRA ’86,”” the Omnibus
Budget Reconciliation Act of 1986,
(Pub. L. 99-509, 100 Stat. 1874), hereafter
referred to as “OBRA ’86,”” or the Om-
nibus Budget Reconciliation Act of 1987
(Pub. L. 100-203, 101 Stat. 1330), here-
after referred to as ‘“OBRA ’87.” For
purposes of this paragraph (b)(2)(ii), a
disqualifying provision includes any
plan provision that is integral to a
qualification requirement changed by
TRA ’86, OBRA ’86, or OBRA ’87 or any
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requirement treated by the Commis-
sioner, directly or indirectly, as if sec-
tion 1140 of TRA ’86 applied to it, but
only to the extent such provision is ef-
fective before the first day of the first
plan year beginning after December 31,
1989. With respect to disqualifying pro-
visions described in this paragraph
(b)(2)(ii) effective before the first day of
the first plan year which begins after
December 31, 1988, there must be com-
pliance with the conditions of section
1140 of TRA ’86 (other than the require-
ment that the plan amendment be
made on or before the last day of the
first plan year beginning after Decem-
ber 31, 1988), including operation in ac-
cordance with the plan provision as of
its effective date with respect to the
plan.

(3) A plan provision designated by the
Commissioner, at the Commissioner’s
discretion, as a disqualifying provision
that either—

(i) Results in the failure of the plan
to satisfy the qualification require-
ments of the Internal Revenue Code by
reason of a change in those require-
ments; or

(ii) Is integral to a qualification re-
quirement of the Internal Revenue
Code that has been changed.

(c) Special rules applicable to disquali-
fying provisions—(1) Absence of plan pro-
vision. For purposes of paragraphs (b)(2)
and (3) of this section, a disqualifying
provision includes the absence from a
plan of a provision required by, or, if
applicable, integral to the applicable
change to the qualification require-
ments of the Internal Revenue Code, if
the plan was in effect on the date the
change became effective with respect
to the plan.

(2) Method of designating disqualifying
provisions. The Commissioner may des-
ignate a plan provision as a disquali-
fying provision pursuant to paragraph
(b)(3) of this section only in revenue
rulings, notices, and other guidance
published in the Internal Revenue Bul-
letin. See §601.601(d)(2) of this chapter.

(3) Authority to impose limitations. In
the case of a provision that has been
designated as a disqualifying provision
by the Commissioner pursuant to para-
graph (b)(3) of this section, the Com-
missioner may impose limits and pro-
vide additional rules regarding the
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amendments that may be made with
respect to that disqualifying provision
during the remedial amendment pe-
riod. The Commissioner may provide
guidance in revenue rulings, notices,
and other guidance published in the In-
ternal Revenue Bulletin. See
§601.601(d)(2) of this chapter.

(d) Remedial amendment period. (1) The
remedial amendment period with re-
spect to a disqualifying provision be-
gins:

(i) In the case of a provision of, or ab-
sence of a provision from, a new plan,
described in paragraph (b)(1) of this
section, the date the plan is put into
effect,

(ii) In the case of an amendment to
an existing plan, described in para-
graph (b)(1) of this section, the date the
plan amendment is adopted or put into
effect (whichever is earlier),

(iii) In the case of a disqualifying
provision described in paragraph (b)(2)
of this section, the date on which the
change effected by ERISA, TEFRA,
TRA ’86, OBRA ’86, OBRA ’87, or a qual-
ification requirement that is treated,
directly or indirectly, as subject to the
conditions of section 1140 of TRA ’86
described in paragraph (b)(2) of this
section, became effective with respect
to such plan or, in the case of a provi-
sion, described in paragraph (b)(2)(ii) of
this section, that is integral to such
qualification requirement, the first day
on which the plan was operated in ac-
cordance with such provision, or

(iv) In the case of a disqualifying pro-
vision described in paragraph (b)(3)(i)
of this section, the date on which the
change effected by an amendment to
the Internal Revenue Code became ef-
fective with respect to the plan; or

(v) In the case of a disqualifying pro-
vision described in paragraph (b)(3)(ii)
of this section, the first day on which
the plan was operated in accordance
with such provision, as amended, un-
less another time is specified by the
Commissioner in revenue rulings, no-
tices, and other guidance published in
the Internal Revenue Bulletin. See
§601.601(d)(2) of this chapter.

(2) Unless further extended as pro-
vided by paragraph (e) of this section,
the remedial amendment period ends
with the latest of:
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(i) In the case of a plan maintained
by one employer, the time prescribed
by law, including extensions, for filing
the income tax return (or partnership
return of income) of the employer for
the employer’s taxable year in which
falls the latest of:

(A) The date on which the remedial
amendment period begins.

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of
this section is adopted, or

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of
this section is made effective,

(ii) In the case of a plan maintained
by one employer, the last day of the
plan year within which falls the latest
of:

(A) The date on which the remedial
amendment period begins,

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of
this section is adopted, or

(C) The date on which a plan amend-
ment described in paragraph (b)(1) of
this section is made effective,

(iii) In the case of a plan maintained
by more than one employer, the last
day of the tenth month following the
last day of the plan year in which falls
the latest of:

(A) The date on which the remedial
amendment period begins,

(B) The date on which a plan amend-
ment described in paragraph (b)(1) of
this section is adopted, or

(C) The date of which a plan amend-
ment described in paragraph (b)(1) of
this section is made effective, or

(iv) December 31, 1976, but only in the
case of a plan to which section 411 (re-
lating to minimum vesting standards)
applies without regard to section
411(e)(2), and only in the case of a re-
medial amendment period which began
on or after September 2, 1974.

(3) For purposes of paragraphs
(@(2)H), (A)(2)({i), and (d)(2)({ii) of this
section, for any disqualifying provision
described in paragraph (b)(2)(ii) of this
section, the remedial amendment pe-
riod shall be deemed to have begun
with the first day of the first plan year
which begins after December 31, 1988.

(4) For purposes of this paragraph
(d)(2) of this section, a master or proto-
type plan shall not be considered to be
a plan maintained by more than one
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employer, and whether or not a plan is
maintained by more than one em-
ployer, shall be determined without re-
gard to section 414 (b) and (c) except
that if a plan is maintained solely by
an affiliated group of corporations
(within the meaning of section 1504)
which files a consolidated income tax
return pursuant to section 1501 for a
taxable year within which falls the lat-
est of the dates described in paragraph
(d)(2)(i) of this section, such plan shall
be deemed to be maintained by one em-
ployer.

(e) Extensions of remedial amendment
period—(1) Opinion letter request by spon-
soring organization of master or prototype
plan. In the case of an employer who
has adopted a master or prototype
plan, a remedial amendment period
that began on or after September 2,
1974, shall not end prior to the later of:

(i) June 30, 1977, or

(ii) The last day of the month that is
six months after the month in which:

(A) The opinion letter with respect to
the request of the sponsoring organiza-
tion is issued by the Internal Revenue
Service,

(B) Such request is withdrawn, or

(C) Such request is otherwise dis-
posed of by the Internal Revenue Serv-
ice. The rules contained in this sub-
paragraph apply only if the sponsoring
organization of such master or proto-
type plan has, after September 2, 1974,
and on or before December 31, 1976,
filed a request for an opinion letter
with respect to the initial or con-
tinuing qualification of the plan (or a
trust which is part of the plan). The
provisions of this paragraph (e)(1)
apply to a master or prototype plan
adopted to replace another plan even
though the remedial amendment period
applicable to the replaced plan has ex-
pired at the time of adoption of the re-
placement plan.

(2) Notification letter request by law
firm sponsor of district-approved plan. In
the case of an employer who has adopt-
ed a pattern plan, a remedial amend-
ment period that began on or after Sep-
tember 2, 1974, shall not end prior to
the later of:

(i) June 30, 1977, or

(ii) The last day of the month that is
six months after the month in which:

§1.401(b)-1

(A) The notification letter with re-
spect to the request of the sponsoring
law firm is issued by the Internal Rev-
enue Service,

(B) Such request is withdrawn, or

(C) Such request is otherwise dis-
posed of by the Internal Revenue Serv-
ice. The rules contained in this sub-
paragraph shall apply only if the spon-
soring law firm of such pattern plan
has, on or before December 31, 1976,
filed a request for a notification letter
with the Internal Revenue Service with
respect to the initial or continuing
qualification of the plan (or a trust
which is part of the plan). The provi-
sions of this paragraph (e)(2) apply to a
pattern plan adopted to replace an-
other plan even though the remedial
amendment period applicable to the re-
placed plan has expired at the time of
the adoption of the replacement plan.

(3) Determination letter request by em-
ployer or plan administrator. If on or be-
fore the end of a remedial amendment
period determined without regard to
this paragraph (e), or in a case to
which paragraph (e) (1) or (2) of this
section applies, on or before the 90th
day following the later of the dates de-
scribed in paragraph (e) (1) or (2) of this
section, the employer or plan adminis-
trator files a request pursuant to
§601.201(s) of this chapter (Statement
of Procedural Rules) for a determina-
tion letter with respect to the initial
or continuing qualification of the plan,
or a trust which is part of such plan,
such remedial amendment period shall
be extended until the expiration of 91
days after:

(i) The date on which notice of the
final determination with respect to
such request for a determination letter
is issued by the Internal Revenue Serv-
ice, such request is withdrawn, or such
request is otherwise finally disposed of
by the Internal Revenue Service, or

(ii) If a petition is timely filed with
the United States Tax Court for a de-
claratory judgment under section 7476
with respect to the final determination
(or the failure of the Internal Revenue
Service to make a final determination)
in response to such request, the date on
which the decision of the United States
Tax Court in such proceeding becomes
final.
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(4) Transitional rule. In the case of a
request for a determination letter de-
scribed in and filed within the time
prescribed in paragraph (e)(3) of this
section with respect to which a final
determination is issued by the Internal
Revenue Service on or before Sep-
tember 28, 1976 the remedial amend-
ment period described in paragraph (d)
of this section shall not end prior to
the expiration of 150 days beginning on
the date of such final determination by
the Internal Revenue Service.

(5) Disqualifying provision prior to Sep-
tember 2, 1974. If the remedial amend-
ment period with respect to a disquali-
fying provision described in paragraph
(b)(1) of this section began prior to Sep-
tember 2, 1974, and the provisions of
paragraphs (e)(5)(1), (ii) and (iii) of this
section are satisfied, the remedial
amendment period described in para-
graph (d) shall not end prior to Decem-
ber 31, 1976. This subparagraph shall
apply only if—

(1) A request pursuant to §601.201 of
this chapter for a determination letter
with respect to the initial or con-
tinuing qualification of the plan (or a
trust which is part of the plan) was
filed not later than the later of:

(A) The time prescribed by law, in-
cluding extensions, for filing the in-
come tax return (or partnership return
of income) of the employer for the em-
ployer’s taxable year in which falls the
date on which the remedial amendment
period began, or

(B) The date 6 months after the close
of such taxable year,

(ii) The employer, either:

(A) While such request for a deter-
mination letter is or was under consid-
eration by the Internal Revenue Serv-
ice or,

(B) Promptly after the date on which
notice of the final determination with
respect to such request for a deter-
mination letter is issued by the Inter-
nal Revenue Service, such request is
withdrawn, or such request is other-
wise finally disposed of by the Internal
Revenue Service, adopts or adopted ei-
ther a plan amendment retroactive to
the date on which the remedial amend-
ment period began, or a prospective
plan amendment, and

(iii) The amendment described in
paragraph (e)(b)(ii) of this section
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would have resulted in the plan’s satis-
fying the requirements of section 401(a)
of the Code from the beginning of the
remedial amendment period to the date
such amendment was made if this sec-
tion had been in effect during such pe-
riod, and in the case of a prospective
amendment, if such amendment had
been made retroactive to such begin-
ning date.

(f) Discretionary extensions. At his dis-
cretion, the Commissioner may extend
the remedial amendment period or may
allow a particular plan to be amended
after the expiration of its remedial
amendment period and any applicable
extension of such period. In deter-
mining whether such an extension will
be granted, the Commissioner shall
consider, among other factors, whether
substantial hardship to the employer
would result if such an extension were
not granted, whether such an extension
is in the best interest of plan partici-
pants, and whether the granting of the
extension is adverse to the interests of
the Government. The mere absence of
final regulations with respect to issues
covered under the Special Reliance
Procedure announced by the Internal
Revenue Service in Technical Informa-
tion Release 1416 on November 5, 1975,
and as extended by Internal Revenue
Service News Release IR-1616 on May
14, 1976, shall not be deemed to satisfy
the criteria of this paragraph. With re-
gard to a particular plan, a request for
extension of time pursuant to this
paragraph shall be submitted prior to
the expiration of the remedial amend-
ment period determined without regard
to this paragraph, or within such time
thereafter as the Internal Revenue
Service may consider resonable under
the circumstances. The request should
be submitted to the appropriate Dis-
trict Director, determined under
§601.201(s)(3)(xii) of this chapter (State-
ment of Procedural Rules). This sub-
paragraph applies to disqualifying pro-
visions that were adopted or became ef-
fective prior to September 2, 1974, as
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well as disqualifying provisions adopt-
ed or made effective on or after Sep-
tember 2, 1974.

(Secs. 401(b), 7805, Internal Revenue Code of
1954 (88 Stat. 943, 68A Stat. 917; 26 U.S.C.
401(b), 7805))

[T.D. 7437, 41 FR 42653, Sept. 28, 1976, as
amended by T.D. 7896, 48 FR 23817, May 27,
1983; T.D. 7997, 49 FR 50645, Dec. 31, 1984; T.D.
8217, 53 FR 29662, Aug. 8, 1988; T.D. 8727, 62 FR
41273, 41274, Aug. 1, 1997; T.D. 8871, 65 FR 5433,
Feb. 4, 2000]

§1.401(e)-1 Definitions relating to
plans covering self-employed indi-
viduals.

(a) “Keogh’ or “H.R. 10’ plans, in gen-
eral—(1) Introduction and organization of
regulations. Certain self-employed indi-
viduals may be covered by a qualified
pension, annuity, or profit-sharing
plan. This section contains definitions
contained in section 401(c) relating to
plans covering self-employed individ-
uals and is applicable to employer tax-
able years beginning after December 31,
1975, unless otherwise specified.

The provisions of section 401(a) relat-
ing to qualification requirements
which are generally applicable to all
qualified plans, and other provisions
relating to the special rules under sec-
tion 401 (b), (f), (g), (h), and (i), are also
generally applicable to any plan cov-
ering a self-employed individual. How-
ever, in addition to such requirements
and special rules, any plan covering a
self-employed individual is subject to
the rules contained in §§1.401 (e)-2, (e)-
5, and (j)-1 through (j)-5. Section
1.401(e)-2 contains general rules,
§1.401(e)-5 contains a special rule lim-
iting the contribution and benefit base
to the first $100,000 of annual com-
pensation, and §1.401 (j)-1 through (j)-5
contains special rules for defined ben-
efit plans. Section 1.401(e)-3 contains
special rules which are applicable to
plans covering self-employed individ-
uals when one or more of such individ-
uals is an owner-employee within the
meaning of section 401(c)(3). Section
1.401(e)-4 contains rules relating to
contributions on behalf of owner-em-
ployees for premiums on annuity, etc.,
contracts and a transitional rule for
certain excess contributions made on
behalf of owner-employees for em-
ployer taxable years beginning before

§1.401(e)-3

January 1, 1976. The provisions of this
section and of §§1.401(e)-2 through
1.401(e)-5 are applicable to employer
taxable years beginning after Decem-
ber 31, 1975, unless otherwise specified.
(2) [Reserved]
(b) [Reserved]

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§1.401(e)-2 General rules relating to
plans covering self-employed indi-
viduals.

(a) “Keogh’ or “H.R. 10”’ plans, intro-
duction and organization of regulations.
This section provides certain rules
which supplement, and modify, the
qualification requirements of section
401(a) and the special rules provided by
§1.401(b)-1 and other special rules
under subsections (f), (g), (h), and (i) of
section 401 in the case of a qualified
pension, annuity, or profit-sharing plan
which covers a self-employed indi-
vidual who is an employee within the
meaning of section 401(c)(1). Section
1.401(e)-1(a)(1) sets forth other provi-
sions which also supplement, and mod-
ify, these requirements and special
rules in the case of a plan described in
this section. The provisions of this sec-
tion apply to employer taxable years
beginning after December 31, 1975, un-
less otherwise specified.

(b) [Reserved]

[T.D. 7636, 44 FR 47053, Aug. 10, 1979]

§1.401(e)-3 Requirements for quali-
fication of trusts and plans bene-
fiting owner-employees.

(a) “Keogh’ or “H.R. 10 plans cov-
ering owner-employees; introduction and
organization of regulations. This section
prescribes the additional requirements
which must be met for qualification of
a trust forming part of a pension or
profit-sharing plan, or of an annuity
plan, which covers any self-employed
individual who is an owner-employee as
defined in section 401(c)(3). These addi-
tional requirements are prescribed in
section 401(d) and are made applicable
to such a trust by section 401(a)(10)(B)
and to an annuity plan by section
404(a)(2). However, to the extent that
the provisions of §§1.401(e)-1 and
1.401(e)-2 are not modified by the provi-
sions of this section such provisions
are also applicable to a plan which cov-
ers an owner-employee. The provisions
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